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Abstract : Nowadays there is a legal disharmony concerning natural resources in Indonesia. It is found in some
laws regarding natural resources. There are 12 (twelve) laws on natural resources in Indonesia which are
inharmonious, overlapping, and contradictory one to another. This legal disharmony has brought negative
impacts such as destructions and degrading natural resources, conflicts related to natural resources, legal and
social problems, riot in legal system, legal uncertainty, and injustice to the society. The legal disharmony in the
natural resources management in Indonesia is caused by the laws regulating the management of the natural
resources in Indonesia that do not apply the same principles even though they have the same object and legal
resources. New legislation functioning as the umbrella of laws or the main body for regulations of the natural
resource management in Indonesia needs to be set in order to solve the problems of the legal disharmony in the
management of Indonesian natural resources.
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. INTRODUCTION

MPR RI (People’s Consultative Assembly of the Republic of Indonesia) on November 9, 2001, issued
a decree to the President of the Republic of Indonesia and DPR RI (Parliament of the Republic of Indonesia) as
the authorized institutions to enact the Laws in Indonesia; so that a review be made to the prevailing laws
concerning the management of Indonesian natural resources in synchrozing the inter-sector policies to realize
the laws and regulations which are based on the Principles of Agrarian Reform and Management of Natural
Resources enacted by MPR RI.* In addition, MPR RI also assigns the President and DPR RI torevoke, amend
and/or replace all regulations which are not in accordance with the Decree of MPR RI.% This Decree of MPR RI
is restated in the Decree of MPR RI No0.5/MPR/2003 on Assignment to the Head of MPR RI to offer
Suggestions to the Report on the Implementation of the Decision of MPR RI by the President, DPR, BPK, MA
in the Annual Meeting of MPR RI in 2003, in which MPR RI suggested that the Presiden together with DPR RI
discuss the laws on the management of natural resources that will function as the main laws.® The Decree of
MPR RI to the Presiden and DPR RI to review and establish the law which will function as the main body for
the regulations of the management of Indonesian natural resources is issued by MPR RI under the
considerations that the laws and regulations related to the management of the natural resources in Indonesia are
overlapping and cotradictive or disharmonious.*

1. FINDING OF DISHARMONY IN 12 (TWELVE) LAWS.

According to the study by the Compiler Team affiliated in ESP (Environmental Sector Program) 2 of
the State Ministry of Environmental Affairs and DANIDA consisting of Maria S.W. Sumardjono, Nurhasan
Ismail, Ernan Rustiadi, and Abdullah Aman Damai, there are 12 (twelve) laws on the management of the
natural resources in Indonesia which are inharmonious, overlapping and contradictory or disharmony one to
another. The 12 (twelve) laws are the Law No. 5/1960 on Land Act, the Law No. 4/2009 on Mineral and Coal
Mining, the Law No. 5/1990 on Vital Natural Resource Conservation and Its Ecosystem, the Law No.
23/1997 on Environment Management (Revised by the Law No. 32/2009 on the Environmeantal Protection
and Management), the Law No. 41/1999 on Forestry, the Law No. 22/2001 on Petroleum and Natural Gas, the
Law No. 27/2003 on Earth Heat, the Law No. 7/ 2004 on Water Resources, the Law No. 31/2004 on Fishery,
the Law No. 26/2007 Spatial Layout, the Law No. 27/ 20 07 on the Management of Coastal Areas and Small
Islands, and the Law No. 18/2008 on the Management of Garbage.” In normative level, this disharmony
occure6d either horizontally (in the same level of laws and regulations) or vertically (in the hierarchical/ranked
laws).
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1. DESCRIPTON OF THE LAWS IN DISHARMONY.

The following table illustrates the comparison between the Law No. No. 5/1960 on Land Acts or what
is also called UUPA and the Law No. 41/ 1999 on Forestry or in short UU Kehutanan (Forestry Law), study
results from the Compiler Team who are affiliated in ESP 2 of the State Ministry of Environmental Affairs and
DANIDA, for example, the disharmony in the laws on the management of the natural resources in Indonesia is
described by 7 (seven) criteria or yardsticks; namely 1) orientation (exploitation or conservation), 2) partiality
(pro-society, atau pro-capital), 3) management (centralism/decentralism, attitude towards legal pluralism) and its
implementation (sectoral, coordination, orientation to production), 4) Human Rights Protection (gender,
recognition of MHA (Customary Law Community), dispute settlement), 5) Good governance administration
(participation, transparency and accountability), 6) the relationships between people and SDA (Natural
Resources) (Title atau Permit) and 7) Relationship between the state and SDA.

TABLE 1: COMPARISON BETWEEN UUPA (LAND ACT) AND FORESTRY LAW
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Source: Compiler Team of Environmental Sector Program (ESP) 2 the State Ministry of Environmental Afairs
and DANIDA
V. NEGATIVE IMPACTS DUE TO THE DISHARMONY.
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According to Maria S.W. Sumardjono, disharmony in laws and regulations concerning natural
resources has caused negative impacts such as destructions and degrading quality of natural resources, injustice
and conflicts related to natural resources.” In addition, still according to Maria S.W.Sumardjono, the negative
impacts of the disharmony in laws and regulations on the implementation level cause various legal and social
problems which eventually lead to riot in legal system, uncertainty and injustice to the.®

V. CAUSE OF DISHARMONY
Disharmony in the laws regulating the management of the natural resources in Indonesia occurs
because all of the laws do not share the same principles even though they regulate the same object; namely,
Article 33 paragraph 3 of the Constitution of the republic of Indonesia Year 1945.°

VI EWPOINT OF LEGAL THEORY ON THE DISHARMONY IN LAWS.
According to Hans Kelsen as quoted by Munir Fuady in his theory; namely, Ranked Legal Norm
Theory (Stufenbau Theory) and Basic Norm Theory (Grundnorm), that the laws in a country have to be
harmonious one to another, either vertically or horizontally, because according Hans Kelsen, every law in a
country has to be derived from one legal ground developing into some some legal principles about jurispruden
logics; namely:
6.1. Principle of Derogation, that every legal regulation is derived from higher regulations.
6.2. Non-Contradictory Principle, that there must not any contradictory from one legal regulation to another, so
that they have to be harmonious, synchronized, and integrated (principle of integrity).
6.3. Derivative Principle, that the law in the lower level is a part of the law in higher level according to practical
deductive principle.
6.4. Systemic Principle, that the legal system which has lower level is a sub-system of the higher laws, so that
all prevailing legal regulations are actually a holistic system.
6.5. eneralized Principle, that the higher laws are generalizations of the lower ones, and vice versa, that the
lower laws are specificity of the higher ones.
6.6 Principle of reductionism, that the lower laws are reductions from the higher ones.
6.7. Principle of subsumption, that legal regulations have to be included into the higher law group. Thus, they
are not derived from another law group.™

VI. SOLUTION TO OVERCOME DISHARMONY.

In order to overcome the problem of disharmony in the regulations of the management of the natural
resources in Indonesia, MPR RI command that a new legislation that functions as the main law grounded on the
Principle of Natural Resource Management that is determined by MPR RI. The principles are to protect and
uphold the integrity of Unitary State of the Republic of Indonesia; to respect and honor human rights; to respect
the supremacy of law by accommodating diversity in legal unification; to make prosperous people, particularly
through the improvement in the quality of Indonesian human resources; to develop democracy, legal
compliance, and transparency and optimalization of people’s participation; to realize justice including gender
equity in ruling, ownership, using, utilization, and preservation of agrarian/natural resources; to preserve what
can provide optimal advantage, either for the present or future generations, by keep paying the attention to
capacity and portative power of environment; to execute the social, conservative, and ecological functions in
accordance with the local socio-cultural condition; to improve the integration and coordination inter-
development sector and among regions to implement the agrarian renewal and natural resource management; to
acknowledge, respect, and protect the rights of Customary legal community and national cultural diversity over
the agrarian/natural resources; to create balance between the rights and obligations of the country, government
(central, province, district/regency, and village or else at the same level), society or individual; to implement
decentralization such as the authority distribution in the national, provincial, district/regency, and village level,
concerning allocation and management of agrarian/natural resources.
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